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Breakout Session: STATE TRUST LAW ISSUES
IN AN ELDER LAW PRACTICE

Presented by : Bob Mason, CELA, CAP
Founder, TrustChimp
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DoesMedicaidpreemptistate-trustlaw?

Cansstate davwhbeusethtocachievextax
objectives?

What state trusteepowers can-cause
problems
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State creditorpraotection faws: aconcem?
Validity of trust undersstatellaw

Case daw.RRoadmap’ of road hazards
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Partial checklist
Using UNIEORM Acts

¢ Yo' dzQf fo chytlS SR (1 2
your state
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State law,Appheability
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STATEALAWPAPPLICABILITY
TalesffromttheCCnypt

Doherty v. [Director
FACTS

A nor

A | A Trust termination
e A P &l determinations

- CRYVTRELPER A S;pmﬁPaIPBO«Wer

A RetainedResidenceiRight

2017 Annual Conference April 27-29, 2016- Boston, MA



mNAELA

mmmmmmmmmmmmmmmmmmmmmmmmm

STATEALAWPAPPLICABILITY
TalesffromtthecCnypt

Doherty v. [Director
DECISION

A GUNMRSNI | Y&
érﬁuM\Iﬁleé@ éalflphleyf O S é i
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STATEAAWPAPPLICABILITY
Talesffromtthe Cnypt

Doherty v. [Director
LESSONS

A Lockin P&l

A Careful oftinust
terminations

A Subjectrresidencedo
lease”?
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STATEAW ARPIACABIMTY
A Liiitle History

PrebBRwWE6 Qy C
A State lawapplied:aswithany
self-settled trust
A To extentdisttibutionsceould
be made
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STATEAAWPAPPLICABILITY
A Liiitle History

DERWEE QVy C
A Medicaid (DIS)QuialifyingrTrust
A To extentdistributions| (using
MAXIMUM discretion)ccould
be made
A Triggerttiust
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STATEAAWPAPPLICABILITY
A Liiitle History

DERW®3 Qdo
A The schemewe lalliknowrand

love
A ChK'SINDEH ADS 9w | b |
circwnistaadEst tedo / 9 { €
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STATEAAWPAPPLICABILITY
A Liiitle History

DERWY3I Qdo
GUINDES QUWCIRELBASTANCHS W /
State considerations stichsas:
A Purpeses of creation
A Existencerof trustee/idiseretion

To bedisregarded
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STATEAAWPAPPLICABILITY
A Liiitle History

DERWY3 Qdo
Other than that........

State lawapplies
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TRUSTCREANON
Capacity

UTCS 402: IRevilirust =/Will
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TRUSTICREANON
Capacity

Irrev Trust =Hhigher

Gifting/Contractual ifeguivalent:
Understangds\Natures Scoperandr&ffect

Void or Yoidable?

Toughcall for the attorney
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TRUSTICREANON
Creation by rAgent

What doesyoursstate say?

Revocable/versusidtrevocable
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TRUSTICREANON
Creation by rAgent

UTCogives alithorizecbagent pewer to
revoke eoramend afREVOCABLEsIrus
If expresslyauthorized ¢
Otherwise sitent

Somesstates: give powentorcreate
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TRUSTICREANON
Creation by rAgent

UPOAAS 201:
IF AUTHORIZED|-Aay Gc QNS |

amend, revoke pondermnate:an
inter vivostriNdHza U €
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ASSETFIRROTECTION
Creation by rAgent

UPQAAS 201 Official(Comment:

Gramnt of authority mustHaespedific
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TRUSTICREANON
Creation by rAgent

Dishimanv. Deugherty
(2015 IKentucky Appeals)
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TRUSTICREANON
Creation by rAgent

Stateswith BOTH/ UTC ancd UROAA:.
ShouldHennoprobiem

Stateswith \UTG but NOWJRPOAA?

Worth checdking-néighboripgtstate?
UTCS 403
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ASSEPIRROTECTIONISSUES
Spendthrift Clauses

Insure yourttrusts
contain one!

pchvia E51): 0BEnefleiary¥e] “ailinSy oSeFtk O A
. . . Clependsiupon agreementror::statedaw
G(i0cAntiainsQ 2aydiderkinyirdt clduse)@F € A F
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ASSETRPROTEGCTIONISSUES
FraudulentConveyance

even kmaw,
baby?

Transterstthat:
A Leaveiinsolventaand

A With intent to
hinder, delay,cor
3} defraud
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ASSETRPROTEGCTIONISSUES
FraudulentConveyance

even kmaw,
baby?

Medicaid iissues?
® A Nah!

Private creditors
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ASSETRPROTEGCTIONISSUES
FraudulentConveyance

even kmaw,

baby? Bottom Limewithlrrev

Trust:

A Either makessure
Medicaid €ligible,(OR
A Haveaffunding
»;} mechanism
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ADMINISTRATIONISSUES
Principal and lncoeme\Act

Watch the
boilerplate and
incorporation by
reference

Lessee . . . Principal to the right,
income to the left
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ADMINISTRATIONISSUES
Principal and lncoeme\Act

What about (@)@)@@Q
QohyYieumQaodNIO d
and ......
CriNdz&: th'ScS Q &
Principal and lncome? 2"

Dang! Icouldabeen an actuary
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ADMINISTRATDIONISSUES
Principal and hacoeme\ Act

HINT..(Considertstickingiwitihthe
statute and avoidingidiscretion
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National Academy of Elder Law Attomeys

ADMINISTRADIONISSUES
Prudent llInvestorrAct

UPnIAS 3:

Duty to diversify......
BUT ¢. . “@rcudstares Q /
O h oferc2n@S ND 2 Y S

BUT. . /An-express:reliefdromuduty:can be a
relief when family goesinuelear
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ADMINISTRATIONYISSUES
Decanting

UTDA-adoptedrirne 2tstates
and introducediin3

Many other stateshhave
b Qdza G2 et A0 |
UTIDA8 MB0'chz0:@OK | Y

OrAuNID:dzYzdatd: vy O
disability hypo
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ADMINISTFRADIONISSUES
Situs (Chapge

UTCS 108:

5udzic®dmin2ter FaR Y A
placea:npmpriatﬂtoitits
bddzNkd2 &4 S & €

I got Delawareconmymind!
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ADMINISTRATIONISSUES
Situs (Chapge

Reasons:
A State tax
A Favorableddecantipg
A Minimizing athin
$$
A Creditor protection
A Streamilined
mod/term process

I got Delawareconmymind!
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TAXIISSUES

| Main intersection of
| r state law andttax:

i
-l
-
e

r Capital Gains
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TAXIISSUES

The IRroblem:

i I
..MI | r INDIVIDUAES IUNDER
| | r $418,500¢ 15%

TRUST S\ OVER2$12) D%
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TAXIISSUES

Insult to Injury:
Net Investment! ihcome dax

I
i
"“"“I | l . INDIVIDUAL S OV ER$200,000

(MARRIED) OVER $250)000)

#

) r TRUSTS LESSER OQF 3:8% OF:
A UNDISTRIBUTED NETINVESTMENTANCONM
OR
A AGI-$12,500
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TAXIISSUES

Insult to Injury:
Net Investment! income dax

I
i
o l , l , THEPRROBLEM FORITRUSTS:

i FORATRUST ATSIWUST 5$12,500:
CARITALL GAINS TAXED AT?23.8%
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TAXIISSUES

Sdlecofccapitabasset-represents
conversioncofamasset fromatangible
assetitoffungibleceash
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TAXIISSUES

Defauilt setting. (Capital-Gains!lallocated to
Principal

Both Statezandriaxlaw- track this concept
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DNI: RDetermineswhatincome=remains in
trust and what deemedddistributed ¢o
beneficiaries
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TAXIISSUES

Exceptions?
CanState LawHelp?

N Ry, ¥

Beneficiary f R | ' It's in my
From DNI,
Hell 4 NS
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TAXIISSUES

PRINGIRAL
EXCEPTIONS!

Constidenirkind Distribution,
THEN:Sell

Vo' 298 futhafiSISHR

Capital Gains

2017 Annual Conference April 27-29, 2016- Boston, MA




mNAELA

National Academy of Elder Law Attomeys

TAXIISSUES

PRINGIRAL EXCEPTIONS!

& A Trust/Agreement?

& A State law?

A UTCS 816(22)mathelpful
(distributions methoedology)

A Incorp by ref statute?

Capital Gains
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TAXIISSUES

PRINGIPAL
EXCEPTIONS!
,‘,, "‘«"’f"r:s,_ % 5/’2
Copitaings A If AgreementorsState

Discretionary
Distribution

/ P&l allows™, /AND

A Asllong-asitrusteedoes
it CONSISTENTLY

*UTCrmotrhelpful,cCheckoyour state
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TERMINATIONISSUES
UTCS 411 Meoedscoriterminations

411(a):

A Upon consentof;settlor
and all tbeneficiaries
with no court
supernvision

- i) A Eveniifiinconsistent
[yl : with material purpose

A SikidbiteNIooodzic S R
Ovehe BekKeSciarGS Yy S T
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TERMINATIONISSUES
UTCS 411 Meoedscoriterminations

411((|b))

Upon consentof:all
beneficiaries

A If court finds NOT
inconsistentwith
material purpose

A ﬁiﬂrﬁﬁdﬂjpﬁagﬂ%cg I?
0vehe bBeKeSciareS Yy S T
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TERMINATIONISSUES

Mods or TFerminations

UTCEmnp 3ISYSNI e & ftaty2 g

Maybe clarify who gets what if terminates?



